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PROCEDURE IN APPEALING THE ZONING ORDINANCE
CLASS B VARIANCE

DEADLINE FOR FILING APPLICATION

ZONING BOARD MEETING DATE

The Zoning Board of Appeals has been empowered to hear and decide all appeals to the Zoning Ordinance and
to do so the Board holds public meetings once a month.

The attached appeal application must be completely filled out and returned to the office for action by the
Zoning Board of Appeals at their monthly meeting. The filing fee for said application is as follows:

One and Two-family dwellings - $50.00
Multiple Dwellings $150.00
Commercial Properties $150.00

All checks should be made payable to the "City Clerk”. In order for your appeal to be heard in the same
month you apply, the appeal form and fee must be received by this office three weeks prior to the scheduled meeting of
the Zoning Board of Appeals. All applicants or their representatives should attend the Zoning Board of Appeals Public
Meseting of their appeal to answer any questions the Board may have regarding their request.

In filling out the form, please be specific and supply the Zoning Board of Appeals with all the necessary
information requested on the form. If you are requesting a variance from the ordinance, you must detail why the literal
enforcement of the ordinance will produce an undue hardship, while the variance requested will adhere to the spirit of
the ordinance and do substantial justice. Financial disadvantage to the property is no proof of hardship within the
purpose of zoning. In addition to the above, an applicant must submit adequate drawings and a site plan of all
requests, which will involve any construction, alterations, or physical change of their property. Twelve (12) copies of
the entire packet including drawings and site plans are required (we recommend the plans be approved before the
twelve (12) copies are made).

Before the Zoning Board of Appeals may hear and decide your appeal, this office must first:

1. Publish the request in three successive issues of the Press-Republican newspaper not less than five (5) nor
more than ten (10) days before the hearings.

2. Notify, by letter, all adjoining property owners of your request
This office is responsible for implementing the above requirements.

If there are any questions, please contact this office.
Thank you for your cooperation.
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CLASS A VARIANCE CLASS B VARIANCE SPECIAL USE PERMIT
Date: Appeal No.:

An application is hereby made to the Zoning Board of Appeals pursuant to the City of Plattsburgh Zoning Ordinance for a variance
to allow the property use as herein described.

Applicant:

Applicant’s Address:

Telephone No.:

Parcel Identification:

Location of Request:

Property Owner:

Request Description:

Zoning District:

Section Appealed:

Previous Appeal: No.: Date:

Identify Applicant’s Right to Apply for Variance:

Ownership: Long Term Lease: Contract To Purchase:

Other (Please Explain):

Applications for Zoning Variances must be accompanied by:
15 copies of existing and proposed site plan
15 copies of existing and proposed floor plan.

The Zoning Board of Appeals may impose reasonable conditions and restrictions on the grant of area and use variances
provided they are directly related to and incidental to the proposed use-of the property. Such conditions shall be
consistent with the spirit and intent of the zoning law, and shall be imposed for the purpose of minimizing any adverse
impact such variance may have on the neighborhood or community.

Signature (Owner/Applicant) Notary Public
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STANDARDS OF PROCF - AREA VARTANCE

character of the neighborhood. The courts of this state hold that "significant
economic injury cannot be established except by dollars ang cents proof which includes:

"Projected market value" in item 3 does not include any cost of valuation for
the proposed construction. It includes only the current market value without any
variance plus the "value of the right to build." The "value of the right to build"
may be said to be the "value of the building permit". How much more valuable is the
entire broperty with a building permit allowing the future construction of the proposed
work?  Projected market value which includes the value of the work to be constructed

will be rejected.

Projected market value can be besgt shown by the ln-person testimony of a real
estate gppraiser who is present at the hearing. Written appraisals may be less
satisfactory because the writer is not Present to answer any questions.-

it is written, in order to protect the health, safety and welfare, then the application
st be denied. Tt ig important to note that such testimony must be by a town official
Or someone hired by the town to give the testimony. If the Zoning Board of Appeals
agrees with the Town Official that it is important in this case to enforce the Zoning
Ordinance as written, then the applicant is not entitled to the areas variance, unless
he presentg further testimony that the enforcement of the ordinance as written will
deprive him of any reasonable use of his land. 1If applicant proves that, then he is
entitled to the area variance.

B. The secondg question to be determineq by the Zoning Board of Appeals is whether the

the propose will alte the essential character of the neighborhood. will a substantial
detriment to adjoining Properties be created? If it will, then +the variance may

C. Other Grounds for Denial:

1. Whether the variance applied for is the minimm variance that is necessary.

2. Is the variance sought one that is merely desirable for the greater enjoyment
of the broperty, as opposed to one that is necessary for continued practical
utilization of the premises? (Bielak v. Zoning Board of Appeals, 78 AD 24 435).
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STANDARDS OF PROOF ~ AREA VARIANCE

3. Is this hardship self-created? An area variance cannot be denied solely
on the ground of self-created hardship, but is a factor to be considered.

4. Is the plight of the owner due to personal problems of the owner as opposed
to matters dealing with the land or buildings? While an area variance may
not be denied solely on this basis, it is a factor to be considered.



Area Variances Standards

The state statues define area variances as: "the authorization by
the zoning board of appeals for the use of land in a manner which
is not allowed by dimensional or physical reqguirements of the
applicable zoning regulations.”

General City Law, 81-b (1)}

The state statues then go on to provide the zoning board with the
standards for granting the area variances;

"{b) In making it's determination, the zoning board shall take
into consideration the benefit to the applicant if the variance is
granted, as weighed against the detriment to the health, safety and
welfare of the neighborhood or community by such grant. In making
such determination the board shall also consider:

{1l) whether an undesirable change will be produced in the
character of the neighborhood or a detriment to nearby properties
will be created by the granting of the area variance;

(2)  whether the benefit sought by the applicant can be
achieved by some method feasible for the applicant to pursue, other
than an area variance:

(3) whether the requested area variance is substantial;

(4) whether the proposed variance will have an adverse effect
or 1impact on the physical or envirommental condition in the
neighborhood or district; and

(5) whether the alleged difficulty was self-created; which
consideration shall be relevant to the decision of the board of
appeals, but shall not necessarily preclude the granting of the
area variance.

The board of appeals , in the granting of area variances, shall
grant the minimum variance that it shall deem necessary and
adequate and at the same time preserve and protect the character of
the neighborhood and the health, safety and welfare of the
community.”

General City Law, 81-b(4)



Area or Dimensional Variances

Area variances may be granted where setback, frontage, lot size or
vard requirements of this Code cannot be reasonably met. In making
it's determination fhe ZBA shall take into consideration the
benefit to the applicant if the variance is granted, as weighed
against the detriment to the health, safety and welfare of the
neighborhood or community by  such grant. In  making such
determinations the board shall also consider the following
criteria:

Please give a written response to each section.

(1) Will an undesirable change be produced to the character of the
neighborhood or a detriment to nearby properties be created by the
granting of the area variance?

(2) Can the benefit sought by the applicant be achieved by some
method, feasible to the applicant to pursue, other than an area
variance?

(3) Is the requested area variance substantial?

(4) Will the proposed variance have an adverse effect or impact on
the physical or environmental conditions in the neighborhood?

(5} Has the alleged difficulty been self-created?
This information shall be relevant to the decision of the board but
shall not necessarily preclude granting of the variance.
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One of the baslic powers given by law Yo a ionlng board of appeals ls called the "varliance" power. The

board has the authority to "vary," or modity, the strict letter of a zoning ordinance or local law in
cases whers this strict interpretation could cause practical difflailtlies or unnecessary hardshlps for an

" Individual.

Appeals boards are frequently confronted with requests for varlances. There are *two types of requests
that come before the board, and the standards by which they are judged dlffer. A use varlance |s a re~
quest to utllize property for a use or activity which Is not permitted by the zoning ordlinance, and the
appllcant muist demonstrate "unnecessary hardship.” An area varliance is a request for rellief from dimen-
slonal standards contalned In the zonlng ordinance, and [t requires a demonstration of ‘"practical dlffi=-
culty."

The basic standards for determining unneces?aw hardshlp and practical difflailty have been established
and refined by the courts in numeraus cases.

Use Variance

An Individual who wants to utilize property for a use that I's not permitted by the zoning . ordinance must
apply for a use variance. An appllicant for a use varlance must demonstrate unnecessary hardship by satis-
tying each of the followling three tests: -

1.’ Unlqueness

The appllicant must prove that there are certaln features or condltions of the land that are not gener-
ally applicable throughout the zone AND that these features meke It Impossible To earn a reasonable -
return withcut some adjustment., If the features or conditions are generally appllcable throughout the
* district, a varliance shauld not be granted. In those situations where the diffiaulty Is shared by
others, the rellef should be accomp!lished by an amendment to the zonlng ordlinance, not a vartlance,

2,' Reasonable Return

The applicant must demonstrate an Inabl ity to reailze a reasonable return under any of the uses per-
mitted by the zoning ordinancs. There must be a "dollars and cents" proof of the appl I;z-anf's Inabli-
ity to reallze reasonable return; speculation or qualltative assessment. is lnadequate. Fallure fto
realize the highest return Is not conslidered a hardship.

3, Character

The applicant must prove that the requested modl flcation wlil not change the character or quallty of
the nelghberhood, In addition, the "splrlit® of the ordinance or local law should be preserved.

The appiicant for a use variance must meet all three tests before the appeals board may grant relief. A
use varlance should not be granted If the 'Unnecessary hardship® was created by the applicant, If The
appeals board grants a use varlance to an appllicant who has falled to meet each of the fests, It runs *he
risk of assuming the function of the legislative body and mking a decision contrary to the leglslative
Intent ot the zonlng erdinancs, '

An Increasing number of usa variance requests Is often the sign of an '"aged" zonling regulation. The
appeals board should not clraimvent the leglsietive process by granting use varlances. instead, the
appeals board should advise the governing body of the need to reexamine and amend The 2oning ordinance.

Area Variance

In the case of an area variance, tha appllcant |s seeking modlflcation of dimensional standards, such as
yard requirements, set~back !lnes, lot coverage, frontage requirements or denslity requiations, so that the
property my be utiilzed for one of the uses permitted by the zonlng ordlnance. The appeals board may
grant relief It +the app!icant can demonstrate that .strict compl lance with the requlations would cause

practical difficuity.

PLANNING DERPARTIVIENT




‘ The dgforml natlon of practlical difflaulty Is a three-step process.

le

2.

Se

ln mklng a determination of practical difflailty, -rhe appeals board may conslider:
1.
2.

3
First, the applicant must demonstrate that the appllcation of the zoning ordinance to hls property

causes signiflcant economlc Injury.

Once the app!icant has demonstrated economlc Injury, then the mnlclpallj%/ must show that the requla-
tlon In question Is reasonably related to a legltimate exercise of the poilce power.

Last, assuming the mnliclpality has met Its burden of proof, the applicant nust demonstrate that the
restrictions, as strictly applled In his case, are unreiated to the public health, satety or welfare

“of the comnunl?y and that granting the variance will not adversely affect the community,.

4

How substantial the varlation Is in ralation to the requirement;

The potential effect of Increased denslty on avallabie municipal, county and state faclil+tles and ser-

T 'vices;

3.
4.

. 5-

Wether the varliance wll1 cause a substantial change in the character of the nelghborhood;

¥hether the dlfficiity can feasibly be mitigated by soms other method; or

¥hether the Interests of justice wil! be served In granting the varlancs,

The appeals board shou 14 grant the minimum re!lef necessary to allow reasonable use of the land In‘ques-~
tion. Not evary appllcant for an area variance Is automatically entltied to recelve rallef, Each appli-
catlon shouid be carefully conslidered against the requirement for proof of practical difflacultys.

Summary

The major dl{ference hetween a use varlance and an area varlance lnvolves the use of the property. An
ares varlance results In a modiflication ot physlical restrictions so that an allowable use may be estab-
tished on the property. By contrast, a usa varlance permits the establishment of a use which Is prohlib-
‘I'ted by the zonlng ordinance and the zonlng map. I+ is for thls reason that the standards for a use vari-
ance are more stringent than the standards establlshed for an area variance,

Frequently, the appeals board Is enccuraged to make leglsiative declsions under the guise of use variance
requests, The appeais board should exercise caution when confronted with a request for a use varlancs,
and only grant those which meet the tests established for determining unnecessary hardship. The appeals
board sheuld reslst the Inclination to correct defliclencles In the zoning ordinance tThrough the exercise
of Its varlance power, It particular provisions of the zoning ordinance are inappropriate or unjust, the
appea!s board should recommend that the legistative body (Clty Councll, Town Board, Board of Trustees)
+2ke the necessary steps to amend the ordinance or local law, '

101"?0 vy Steinhllber, 282 NY 71 (1939), Village of Broanxville v. Francls, 150 NYS 24 906 (1956); Jayne

" Estates v. Raynor, 22 NY 2d 417 (1968); Douglaston Clvic Assoclatlon, Inc. v. Klein, 51 NY 2d 963 (!

2Faye‘H’evIlIe v. Jarrold, 53 NY 2d 254 (1981),

3Ful!lng v. Palumbo, 21 NY 24 30 {1967} ; Natlonal Merrl+t, Inc. v. Werst, 41 NY 2d 438 (1977).

‘Waschsberger v. Michalls, 15 Mlsc 2d 3909 (1959).

Department of Planning

.. Note: This Tech Meamo was prepared by the Department of Planning as an Informational

publlcation for munliclpal governmentss It Is not intended to be a legal oplnion.
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PROJECT 1.D. NUMBER 617.20 SEQR
Appendix C '

State Environmental Quality Review

SHORT ENVIRONMENTAL ASSESSMENT FORM
For UNLISTED ACTIONS Only

PART I—PROJECT INFORMATION (To be completed by Applicant or Project sponsor)
1. APPLICANT ISPONSOR - 2. PROJECT NAME

3. PROJECT LOCATION:
Municipality : County
4. PRECISE LOCATION (Street address and road Intersectlons, prqmlnent landmarks, etc., or provide map)

§, 1S PROPOSED ACTION: '
D New D Expansion D Modification/alteration

6. DESCRIBE PROJECT BRIEFLY:

7. AMOUNT OF LAND AFFECTED: .
Inltialty __ acres Ultimately acres

8. WILL PROPOSED ACTION COMPLY WITH EXISTING ZONING OR OTHER EXISTING LAND USE RESTRICTIONS?
DYes D No if No, describe briefly

8. WHAT IS PRESENT LAND USE IN VICINITY OF PROJECT?

D Reslidential D industrial D Commercial D Agriculture D ParkfForésilOpen space D Other
Describe!

10. DOES ACTION INVOLVE A PERMIT APPROVAL, OR FUNDING, NOW OR ULTIMATELY FROM ANY OTHER GOVERNMENTAL AGENCY (FEDERAL,
STATE OR LOCAL)?

DYes } Cno If yes, list agency{s) and permit/approvals

11. DOES ANY ASPECT OF THE ACTION HAVE A CURRENTLY VALID PERMIT OR APPROVAL?
D Yes D No If yes, 1ist agency name and permit/approval '

12. AS A RESULT OF PROPOSED AGTION WILL EXISTING PERMIT/APPROVAL REQUIRE MODIFICATION?

D Yes D No

| CERTIFY THAT THE INFORMATION PROVIDED ABOVE IS TRUE TO THE BEST OF MY KNOWLEDGE

Applicant/sponsor name: ' : Date:

Signature:

If the action is in the Coastal Area, and you are a state agency, complete the
Coastal Assessment Form before proceeding with this assessment

OVER
1



PART l—ENVIRONMENTAL ASSESSMENT (To be completed by Agency)
A. DOES ACTION EXCEED ANY TYPE | THRESHOLD IN 8 NYCRR, PART 617.47 If yes, coordinate the review process and use the FULL EAF.

D Yes D No
B. WILL ACTION RECEIVE COORDINATED REVIEW AS PROVIDED FOR UNLISTED ACTIONS IN 8 NYCRR, PART 617.67 If No, a negative declaration
may be superseded by another involved agency. .
D Yes D No

C. COULD ACTION RESULT IN ANY ADVERSE EFFECTS ASSOCIATED WITH THE FOLLOWING: (Answers may be handwritten, if iegible}
Ci. Existing air quality, surface or groundwater quality or guantity, noise levels, existing traffic palierns, solid waste production or disposal,
-potentlal for erosion, drainage or flooding problems? Explain briefly:

C2. Aesthetic, agricultural, archaeological, historic, or other natural or cultural resources; or community or neighborhood character? Explain briefly:

C3. Vegetation or fauna, fish, shelifish or wildlife species, significant habitats, or threatened or endangered species? Exptain briefly:

C4. A community’'s existing plans or goals as ofﬁcialli' adopted, or a change in use or intensity of use of land or other natural resources? Explain briefly|

C5. Growth, subsequent development, or related activities likely to be induced by the proposed action? Explain briefly.

C6. Long term, short term, cumulative, or other effects not identified in C1-C57 Explain briefly.

C7. Other impacts (including changes in use of either quantity or type of energy)? Explain brisfly.

D. WILL THE PROJECT HAVE AN IMPACT CN THE ENVIRONMENTAL CHARACTERISTICS THAT CAUSED THE ESTABLISHMENT OF A CEA?

DYes DNO

E. IS THERE, OR S THERE LIKELY TO BE, CONTROVERSY RELATED TO POTENTIAL ADVERSE ENVIRONMENTAL IMPACTS?
D Yes D No If Yes, explain briefly )

PART l—DETERMINATION OF SIGNIFICANCE (To be completed by Agency)

INSTRUCTIONS: For each adverse effect identified above, dstermine whether itis substantial, large, important or otherwise significant.
Each effect should be assessed in connection with its (a) setting (i.e. urban or rural); (b) probability of occurring; (c) duration; (d)
irreversibility; (e) geographic scope; and (f) magnitude. If necessary, add attachments or reference supporting materials. Ensure that
explanations contain sufficient detail to show that all relevant adverse impacts have been identified and adeguately addressed. If
question D of Part il was checked yes, the determination and significance must evaluate the potential impact of the proposed action
on the environmental characteristics of the CEA.

[J Check this box if you have identified one or more potentially large or significant adverse impacts which MAY
occur. Then proceed directly to the FULL EAF and/or prepare a positive declaration.

(1 Check this box if you have determined, based on the information and analysis above z;nd any supporting
documentation, that the proposed action WILL NOT result in any significant adverse environmental impacts

AND provide on attachments as necessary, the reasons supporting this determination:

Name of Lead Agency

Print or Type Name of Responsible Officer in Lead Agency Title of Responsible Officer

Signature of Responsible Officer in Lead Agency Signature of Preparer (If different from responsible officer)

Date




